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Inconsistent Administration of Project-Based Section 8 Utility 

Allowances Threatens Low-Income Families 
A Study by the Housing Preservation Project and the  

Sargent Shriver National Center on Poverty Law 
Summer-Fall 2010 

 

Contrary to HUD’s responsibilities under federal statutes and regulations, the Section 8 Renewal 

Policy Guide Book, which governs rent adjustments for most project-based Section 8 projects, provides 

no guidance on updating tenant utility allowances.  This study of the policies regarding utility allowance 

adjustments of agencies administering project based Section 8 contracts indicates that, as the result of this 

lack of guidance and of conflicting direction from HUD area offices, there is a wide disparity among 

Section 8 contract administrators in their utility allowance requirements.  It is likely that a substantial 

number of residents of housing with project-based Section 8 contracts are paying more than the statutory 

30% of adjusted income for gross rent as the result of utility allowances not keeping up with utility cost 

increases.  HUD’s continuing failure to correct this situation constitutes a serious violation of federal 

statutes as well as a violation of the equal protection clause of the U.S. Constitution. 

 

Background: 

 

The United States Housing Act provides that residents of project- based Section 8 housing are to 

generally pay 30% of adjusted income for housing.1 HUD’s regulations implementing the statute 

recognize that the 30% of income payment must include a reasonable allowance for utilities paid for by 

the tenants.2 HUD is responsible for determining the amount of the utility allowance.3  The regulations for 

each of the project-based Section 8 programs require that project owners submit an analysis of utility 

allowances when requesting a rent increase.  Regulations also require project owners to submit an 

analysis and request a utility allowance adjustment when rate changes would result in a 10% increase in 

the most recently approved allowance schedule.4 Regular adjustments to the utility allowances are 

economically important to Section 8 project residents, over half of whom nationally have incomes of less 

than $10,000.5 

 

However, HUD’s Section 8 Renewal Guide Book, which governs rent setting upon contract 

renewals and rent adjustments for multi-year contracts under the Multifamily Assisted Housing Reform 

and Affordability Act of 1997 (MAHRAA) does not set out any requirements that owners submit utility 

analyses when requesting contract renewals or annual rent adjustments or when rates increase by at least 

10%.  HUD Form 9625, the worksheet for Operating Cost Adjustment Factor (OCAF) rent adjustments, 

does not mention utility allowances or gross rents.  In contrast to OCAF rent adjustments, the Guide Book 

at Section 4-3 provides that budget based revisions are to be guided by Chapter 7 of HUD handbook 

4350.1, which clearly requires utility analyses with each rent adjustment request. The Guide Book 

therefore appears to direct owners seeking OCAF rent adjustments to disregard the regulations which 

governed the projects’ original terms with respect to utility analyses.  Proposed amendments to the Guide 

Book do not address these problems. 

 

  The Guide Book thus provides different instructions regarding owners’ updating of the adequacy 

of utility allowances depending on whether the owner uses OCAF or budget-based adjustments.  There is 

no rational basis for this distinction.   There is also no rational basis for the difference between the Guide 

Book’s treatment of utility allowances with OCAF rent adjustments and the requirements of the Section 8 

regulations cited above.  The failure of the Guide Book to require regular utility allowance analyses by 

owners who rely on OCAF rent adjustments is, on its face, a violation of the equal protection provisions 

of the U.S. Constitution and of the statutory limitation of rents to 30% of income.6  
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 A related issue is that a federal statute7 requires that tenants be notified and provided an 

opportunity to comment on proposed rent increases. However HUD has taken the position that no tenant 

comments are required with OCAF rent adjustments.8  While tenants may not typically have reason to 

comment on OCAF rent adjustments, they may have reason to comment on the utility allowance analyses 

that ought to accompany all rent adjustments. HUD’s current policy violates the statute.  

 

The Study:   

 

Given these shortcomings in the Guide Book’s treatment of utility allowances, the Housing 

Preservation Project (HPP) and the Sargent Shriver National Center on Poverty Law (Shriver Center) 

researched HUD’s Section 8 contract administrators and the projects they cover.9  Over the summer of 

2010, the organizations searched the contract administrators’ websites for explicit instructions on OCAF 

rent increases indicating: 1) that any request for an OCAF rent adjustment must be accompanied by a 

utility analysis; 2) that one must also be submitted any time utility rates increase by at least 10%; and 3) 

that tenants must be notified and given a 30 day period to comment on any rent adjustment request, 

including OCAF rent adjustments. In the absence of explicit instructions, the HPP and the Shriver Center 

followed up with personal inquiries into the contract administrators’ utility allowance and tenant 

comment policies.  We examined the policies of all 47 contract administrators10, covering 15,485 

properties.11 The results are summarized in the table below and set out in detail in the attached tables.  

 

The study found substantial variance in the treatment of utility allowances among HUD’s Section 

8 contract administrators.  Some explicitly require utility analyses with every OCAF adjustment (eg. 

Southwest Housing Compliance Corporation).12  However it appears that at least 12 contract 

administrators with 4,530 properties do not require a utility analysis with each request for an OCAF rent 

increase.13   Several contact administrators that were contacted directly were adamant that HUD does not 

require utility analyses with OCAF adjustment requests. A Michigan Multifamily Asset Managers 

(MMAM) staff member stated that MMAM interprets the absence of reference to OCAF utility allowance 

analyses in HUD Handbook 4350.1, as not requiring such analyses at contract renewal or rent adjustment.  

Members of the National Council of State Housing Agencies report that HUD area offices provide 

conflicting direction to contract administrators regarding utility allowance adjustments in conjunction 

with OCAF rent adjustments.  So HUD offices are directly responsible for much of this disparity, and all 

of the disparity is attributable to HUD’s failure to address the issue in the Guide Book.Seven contract 

administrators with 2,324 properties do not require utility analyses and requests for utility allowance 

adjustments with a 10% utility rate increase.  These include the West Virginia and Wisconsin 

administrators, which do require analyses with each OCAF adjustment.  Unless contract administrators 

clearly require owners to submit these adjustment requests it is highly likely that significant rate increases 

will result in residents paying more than the statutory 30% of income for gross rents. 

 

The problem is exacerbated by the fact that, in violation of a federal statute14 which requires that 

tenants be notified and provided an opportunity to comment on any owner requests for rent increases, 26 

contract administrators with 10,430 properties do not provide a tenant right to comment on owners’ 

requests for OCAF adjustments.  When contacted directly, a California Affordable Housing Initiatives 

(CAHI) staff member stated that the San Francisco HUD office had directed CAHI to require tenant 

comment for budget-based, but not OCAF adjustments.  HUD’s draft Guide Book revisions also 

explicitly provide that no tenant comments are necessary for OCAF rent adjustments. 
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Summary Table 

 

 

No UA analysis 

with each rent 

request: 

No UA 

Adjustment with 

10% rate increase: 

No right to Tenant 

Comment: 

# of 

Agencies 12 7 26 

# of  

Properties 4,530 2,324 10,430 

 

Because there are no provisions for utility allowance analyses or adjustments set out in the Guide 

Book, it seems clear that HUD does not require utility analyses and utility allowance adjustments with 

OCAF rent increases on the approximately 2,700 properties with contracts which HUD administers 

directly.15  Thus a substantial proportion of the Section 8 properties in the country operate without clear 

requirements that utility allowances be regularly reviewed and updated.  A recent case in Texas illustrates 

the potential serious adverse effects on residents.  In 2009, the Texas Tenants Union found that utility 

allowances at the Village of Kaufman Section 8 project had not been adjusted since the late 1990s.  When 

HUD finally approved new allowances in 2009, those for 2-bedroom units increased from $47/month to 

$155/month.  It was clear in that case that for at least the past several years, these residents, with 

extremely low income, had been paying about $100 per month more than the statutory 30% of income.16 

 

We believe that HUD must correct this problem by clearly providing in the Guide Book that 

owners must submit a utility analysis with each rent adjustment, whether by OCAF or budget-based and 

whenever utility rate increases would result in a utility allowance increase of at least 10%.  The Guide 

Book must also comply with federal law and require that residents have notice of, and a right to comment 

on, all rent adjustments.  Failure to make these corrections will result in HUD’s continued violation of the 

central affordability guarantee of the United States Housing Act and the equal protection provision of the 

United States Constitution, to the financial detriment of thousands of low-income tenants. 

 

If you have questions, please call Jack Cann at HPP, 651-642-0102 or Katherine Walz at the 

Shriver Center at 312- 368-2679. 

 

 

February 11, 2011, by:  Jack Cann, Katherine Walz, Annie  Davidson, Elizabeth Frantz, Eli 

Wade-Scott, Julia Beebe; revised April 29, 2011. 

 

                                                            
1 42 U.S.C. § 1437a(a)(1).   
2  24 C.F.R. §§ 5.628(a) (total tenant payment is generally 30% of income); 5.634(a) (tenant rent to owner is total 

tenant payment minus utility allowance). 
3 24 C.F.R. § 5.603(b), definition of “utility allowance”: “…an amount equal to the estimate…of the monthly cost of 

the reasonable consumption [of tenant-paid utilities] by an energy conservative household of modest 

circumstance...”  Given this definition, it is inevitable that some tenants paying their own utilities will pay more than 

30% of income, even with a reasonable and current utility allowance, and some will pay less, depending on actual 

utility usage.   
4  24 C.F.R. §§ 880.610 (new construction, incorporated into rehabilitation by 881.601 and HFA Set-aside by 

883.701); 886.126 (loan management); 886.326 (disposition). 
5 Picture of Subsidized Households, 2008, at: http://www.huduser.org/portal/picture2008/index.html. 
6 42 U.S.C. §§ 1437a(a)(1). 
7 12 U.S.C. § 1715z-1b(b)(1). 
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8 This is HUD’s current position as related by staff from California Affordable Housing Initiatives.  It is also the 

position set out in changes in the Guide Book recently proposed by HUD.   
9  http://www.hud.gov/offices/hsg/mfh/rfp/state/rfpassignmentlist.pdf 
10 There are actually slightly fewer contract administrators.  The Bremerton Housing Authority Contract 

Management Services administers contracts in a large number of areas, in conjunction with other entities.  Policies 

differ among the areas administered to the table of Study Results treats several Bremerton contracts separately. 
11 The websites of four administrators provided no information on utility allowance requirements and there was no 

response to repeated attempts to contact the agencies directly.  See notes 10-13 on attached table.  In addition, we 

were unable to contact a fifth agency, but inferred from its website that utility analyses were not required for OCAF 

rent increases.  See note 4 on attached table. 
12  See http://www.shccnet.org/adjustments/utility-allowance.asp. 
13   The Bremerton Housing Authority contracts in Arizona, Utah and Washington are included in this group; in 

these areas owners are required to update utility analyses every three years. 
14  12 U.S.C. § 1715z-1b(b)(1). 
15  Estimate is based on subtracting projects administered by others from total projects covered by Section 8 

contracts from data at http://www.hud.gov/offices/hsg/mfh/exp/mfhdiscl.cfm. 
16 The Kaufman example illustrates the potential magnitude of economic injury to low income residents resulting 

from a failure to regularly update utility allowances.  Of course, not all such failures will be as long-term and as 

dramatic as in Kaufman.    Some owners may regularly update utility allowances even if not required to do so and 

sometime utility rates actually go down.  But, given the very large number of projects operating without proper 

guidance, it seems virtually certain that the statutory rent limit is often violated, and that the overall economic injury 

to low-income residents is very substantial. 










